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In the face of a delay in proceeding to enforce a decree by application for writ of assistance, the writ may be withheld 
only where it appears that rights have arisen or been changed by reason of some subsequent agreement or happening 
rendering its issuance unjust. 


Delay in proceeding to enforce the decree by application for writ of assistance, or to comply with the conditions thereby 
imposed on applicant, is not of itself sufficient to establish a waiver of the right to the writ,’ nor does it make out an estoppel, 
in the absence of justifiable reliance.* While the right to the writ may be lost by laches,’ mere delay in applying for the writ 
does not of itself constitute a defense if it does not appear that any right adverse to the applicant accrued during the delay or 
is attributable thereto.* The question of what constitutes laches is a matter for the sound discretion of the court.° In the face of 
such delay, the writ may be withheld only where it appears that rights have arisen or been changed by reason of some 
subsequent agreement or happening rendering its issuance unjust.‘ 


Matters which affect the decree, in aid of which the writ of assistance is requested, may not be set up as defenses in a 
proceeding to procure the writ because defendant, the defendant’s representatives, and those claiming under the defendant are 
concluded on the merits.’ Moreover, the court will consider the decree as finally adjudicating not only such matters as were 
actually determined but also such matters as should have been presented for determination.* This rule, however, does not 
preclude inquiry as to the jurisdiction of the court in the original cause.’ 


The regularity of a commissioner’s action in connection with execution of the deed and return of sale cannot be collaterally 
attacked upon an application for a writ of assistance, and the commissioner will not be permitted to impeach his or her return 


or deed. A person against whom the writ is sought may set up as a defense to its issuance a paramount title acquired by the 
person which has not been adjudicated." 
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